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ABSTRACT

This paper deals with the expansion of the VA
approach to dispute avoidance and resolution. In
particular, the VA tools of function analysis system
technique (FAST) and deliberate creativity are seen
to reinforce a new conflict avoidance and resolution
design paradigm as an alternative to the argumen-
tation model prevalent among alternative dispute
resolution (ADR) approaches today.

INTRODUCTION

This is a conceptual and speculative paper. It
does not purport to deal with all aspects of
implementation of a new model for dispute avoidance
and resolution. The ideas advanced here are intended
to stimulate further thinking and as an exploration
into new connections for and new applications of the
value approach.

Creativity is a key part of the proposed model.
The works of Edward de Bono' combined with over
20 years of my own experience with dispute
avoidance and resolution as well as value analysis
form the background for the ideas advanced here.
The examples and discussion focus on construction,
however, it is not intended that application of the
proposed alternative model be restricted solely to
conflicts in this sector.

THE OPPORTUNITY

Two incontestable aspects of the design and
construction field today are that:

¢ Disputes are a predictable part of most,
if not all, projects and that

* Resolution of these disputes through
litigation is slow, disruptive, and costly
- both directly and indirectly.

Design and construction are human endeavors
after all, subject to human idiosyncrasies and error.
Additional contingencies include, but certainly are not
limited to, subsurface conditions, weather, market
conditions, changes in construction materials and
products, aggressive schedules, and a changing
regulatory environment.

Owners, constructors, and design professionals
alike, enmeshed in construction related claims,
quickly discover the hours and dollars involved in
attorney and expert fees, court costs, lost staff time,
and additional overhead expenses - not to mention
other matters like reduced bonding capacity, loss of
good will, loss of privacy, and other opportunity
costs that go along with litigation. Some years ago,
a researcher indicated to me that, among parties to
construction litigation that he had interviewed, the
subjective but consistent estimate of the combined
dollars recovered in litigation as compared with the
combined dollars expended amounted to
approximately 14 cents on the dollar.

Since disputes are so predictable and the






